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FINALITY IN CLASS ACTION LITIGATION:
LESSONS FROM HABEAS

WiLLiaM B. RUBENSTEIN*

A class action can only bind class members who are “adequately represented,” and
thus a class action court necessarily determines representational adequacy. But
should class members who were not an active part of that proceeding be able to
relitigate adequacy in a collateral forum at a later date so as to evade the binding
effect of the class judgment? Courts and scholars have generated a bipolar
response to that question, with one side arguing that full relitigation is required by
the constitutional nature of the question and the other insisting that no relitigation is
permitted because of the issue-preclusive effect of the class court’s holding. Despite
the richness of this debate, myriad specific questions about the availability, sub-
stance, and procedural details of the relitigation opportunity remain unexamined.
In this Article, Professor Rubenstein expands the conversation outward by com-
paring class action law’s approach to relitigation of adequacy of representation with
habeas corpus’s approach to relitigation of ineffective assistance of counsel claims
in criminal cases. Using two recent, seemingly unconnected Supreme Court cases—
one from each field—as case studies, Professor Rubenstein explains how these
cases in fact raise remarkably similar questions. Specifically, the comparison
reveals that habeas provides a relatively clear, rule-based system that specifies
when—and according to what procedural rules—relitigation is available. Professor
Rubenstein concludes by arguing that there are lessons for class action law in
habeas’s approach: a method for considering when relitigation is appropriate that
avoids the extremes of either “always” or “never”; a rule system that helps identify
issues (such as substantive standards, degrees of deference, burdens of proof, and
defaults) that have yet to be carefully examined in class action law; and a template
for balancing the competing policy concerns at issue. Without defending current
habeas doctrine, and without pretending that habeas and class actions are overtly
similar, the Article nonetheless demonstrates that class action law’s relitigation
problem can learn something through a close look at criminal law’s relitigation
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INTRODUCTION

Mass tort class actions and death penalty cases seem to have little
in common with one another, less still if attention is focused on the
lawyers in each—entrepreneurial plaintiffs’ attorneys in the former
case, court-appointed criminal defenders in the latter. Yet both sets of
cases pose a similar question that lies at the heart of any system of
litigation: Under what conditions are we prepared to say that a law-
suit is final—and to live with the consequences of that decision? This
is a question that plagues criminal procedure, where declaring a law-
suit to be final can bring about a litigant’s death or incarceration, but
it is a question that has recently begun to appear with greater fre-
quency in class action law as well. The litigation finality question is
also but one manifestation of an even more general, recurring, and
nearly rhetorical inquiry: When are we prepared to accept that any-
thing—a sentence, a law review article, our reading of a law review
article—is done? In applying the general problem to the specific
example of criminal law, Paul Bator posed the question emphasizing
the past tense: “When has justice been done?”! though one might ask
as well, “When is justice done?”

The answer cannot be “when it is done right,” or nothing would
ever be final.2 This is the familiar complaint about criminal proce-
dure, particularly about death penalty cases which seem, to many, to
be endless. It also underscores the fear of collateral attack on class

1 Paul M. Bator, Finality in Criminal Law and Federal Habeas Corpus for State Pris-
oners, 76 HArv. L. REv. 441, 443 (1963).

2 Id. at 447 (“[1]f the existence vel non of mistake determines the lawfulness of the
judgment, there can be no escape from a literally endless relitigation of the merits because
the possibility of mistake always exists.”).
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action judgments: If every class member is entitled to her own attack,
there will never be finality in class action law. Yet equally unsatisfying
is the answer “when it is done once,” as this would relegate us to a
world of first drafts, executions based on faulty trials, and binding
class action judgments of questionable validity. Perhaps the only
thing we know for sure is that the answer must vary by context. As
applied to adjudication, the question of finality carries particular bur-
dens: The decision we are asked to accept purports to resolve a dis-
pute among competing parties; it is a decision by an agent supplied by
the government and backed, when necessary, by its force; and it is a
decision likely to deprive someone of life, liberty, or property. Our
Constitution instructs that we will accept such a decision as final only
in the presence of due process of law, but it then leaves to us the task
of giving meaning to these words.?

In two recent, seemingly unrelated cases, the Supreme Court has
been asked to do just that. One involved the finality of a class action
lawsuit, the Agent Orange case, that had been litigated in federal
court in Brooklyn, New York, in the early 1980s.# The other involved
the finality of a criminal conviction, a murder prosecution, that had
been litigated in state court in Memphis, Tennessee, also in the early
1980s.> Daniel Stephenson, a Vietnam veteran, did not want to be
bound by the Agent Orange settlement because the settlement funds
had run out before he became ill in 1998, and he wanted to file his
own lawsuit, notwithstanding the old settlement. Gary Cone, also a
Vietnam veteran, did not want to be bound by his criminal conviction
because he did not believe he received a fair trial. Stephenson could
escape the preclusive effect of the class action settlement by arguing
that he was not adequately represented in the case. Cone could
escape the death sentence he faced by arguing that he received inef-
fective assistance of counsel at his trial. Inadequate representation
was Daniel Stephenson’s “get out of the class action settlement” card;
ineffective assistance was Gary Cone’s “get out of jail” card.

In playing these cards, however, both men ran into the same
problem: In each case, a court had already decided the question. The
federal judge overseeing the Agent Orange case had held, in 1983,
that the class was adequately represented,® and a Tennessee state

3 See Owen M. Fiss, Foreword: The Forms of Justice, 93 Harv. L. Rev. 1, 2 (1979)
(“Adjudication is the social process by which judges give meaning to our public values.”).

4 Stephenson v. Dow Chem. Co., 273 F.3d 249, 252 (2d Cir. 2001), aff’'d, 539 U.S. 111
(2003).

5 Bell v. Cone, 535 U.S. 685, 689 (2002).

6 In re “Agent Orange” Prod. Liab. Litig., 100 F.R.D. 718, 721 (E.D.N.Y. 1983) (“Pre-
sent as well as prior counsel for plaintiffs appear adequate to their complex task.”); see also
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habeas corpus judge had held, in 1986, that Gary Cone’s trial counsel
was not ineffective.” While neither man believed that justice had been
done, both had to grapple with the fact that a legal proceeding had
been concluded. Thus, when the two cases were argued in the
Supreme Court in the early 2000s, each required the Justices to deter-
mine the same central question: Was the judicial determination of the
adequacy or effectiveness of that veteran’s lawyer open to relitigation
in a collateral forum nearly twenty years later? Class action law pro-
vided not one but two answers to the question—yes or no—depending
upon which court was asked.® Criminal law had only one answer:
maybe.”

Class action scholars and lawyers had hoped that Stephenson
would settle the question of whether adequate representation findings
could be relitigated collaterally,'® but it did not. With Justice Stevens
recusing himself, the Court split 4-4 and thus simply affirmed the
Second Circuit’s outcome (permitting Stephenson’s case to go for-
ward) without rendering a decision of its own.!! By contrast, the
Supreme Court did provide an answer in Cone’s case, holding that the
Tennessee state court’s habeas decision was sufficiently correct that it
could not be reversed by a federal court under the rules governing
federal habeas corpus.?

In re “Agent Orange” Prod. Liab. Litig., 597 F. Supp. 740, 757 (E.D.N.Y. 1984) (rejecting
argument that future claimants required independent counsel).

7 See Joint Appendix at 78a-85a, Bell v. Cone, 535 U.S. 685 (2002) (No. 01-400), 2002
WL 32102936 (rejecting postconviction relief).

8 Compare Stephenson, 273 F.3d at 259 (permitting relitigation of adequacy), with
Epstein v. MCA, Inc., 179 F.3d 641, 650 (9th Cir. 1999) (not permitting relitigation of
adequacy), and Thompson v. Edward D. Jones & Co., 992 F.2d 187, 192 (8th Cir. 1993)
(same). See also Hospitality Mgmt. Assocs. v. Shell Oil Co., 591 S.E.2d 611, 617, 618 &
n.11 (S.C. 2004) (noting split in federal circuits, citing similar split among state courts, and
concluding that issue “remains an open, and hotly litigated, question”); State v. Homeside
Lending, Inc., 826 A.2d 997, 1016 (Vt. 2003) (“[T]here is a disagreement in the . . . deci-
sions whether adequacy of representation can be raised by collateral attack.”).

9 See discussion infra Part II1.C.2.

10 See, e.g., Richard A. Nagareda, Administering Adequacy in Class Representation, 82
Tex. L. REv. 287, 316 (2003) (characterizing Stephenson as missed opportunity and stating
that Court “left for another day its confrontation with the confusion that its own decisions
have spawned in the law of adequate class representation”); Kevin R. Bernier, Note, The
Inadequacy of the Broad Collateral Attack: Stephenson v. Dow Chemical Company and Its
Effect on Class Action Settlements, 84 B.U. L. Rev. 1023, 1023-24 (2004) (lamenting
Stephenson as lost opportunity to “shed some light on the scope of collateral review” and
as “missed [ | opportunity to clarify the debate surrounding the collateral review standard
of class actions”); Tony Mauro, High Court Affirms 2nd Circuit in Agent Orange Case, THE
RECORDER, June 10, 2003 (quoting former Solicitor General Seth Waxman as saying it was
“regrettable” that Court could not reach decision and that issue of finality “will be back”).

11 Dow Chem. Co. v. Stephenson, 539 U.S. 111 (2003).

12 Bell v. Cone, 535 U.S. 685, 702 (2002).
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For class action law, Stephenson’s outcome may have been the
worst possible resolution of the case, as it supplied a decision without
reasoning to a field more in need of reasoning than decision. The
Court’s inability to render a majority opinion left unresolved a whole
series of questions concerning the content of the adequate representa-
tion requirement and the procedures attending both its initial adjudi-
cation and its likely readjudication on collateral attack. Two schools
of scholarship have developed around these questions. Preclusionists
have argued that the issue of adequacy, having necessarily been
decided by the class court, cannot be relitigated collaterally. The
preclusionists’ approach to relitigation is that it should never be per-
mitted. By contrast, constitutionalists have argued that because the
issue of adequacy is embedded in the Due Process Clause, it is always
open to reevaluation at the demand of any aggrieved individual class
member not yet heard by a court. The constitutionalists’ approach to
relitigation is that it should always be possible. Each side defends its
position in terms of relitigation’s consequences and in terms of the
values that are at issue. Yet neither has convinced the other of the
wisdom of its approach, nor has one emerged as prevalent in the
courts.

My goal in this Article is to expand the conversation outward by
considering whether Gary Cone’s plight sheds any light on Daniel
Stephenson’s—that is, by considering whether habeas corpus law’s
handling of finality, in the context of ineffective assistance claims, con-
tains any lessons for class action law. Because of the far greater quan-
tity of criminal cases'® and the high stakes in many such lawsuits,
habeas has been the subject of significant intellectual, political, and
legal attention; as a consequence, its governing principles are sharply
defined and its rules intricately laid out. What has emerged in the
habeas context is a system that neither fully precludes nor in any way
encourages relitigation, but one that uses a series of procedural rules
to shape and cabin relitigation opportunities. The nature of these pro-
cedural rules changes over time, moving habeas’s approach up or
down the spectrum of possibilities that exist between pure preclusion
and absolute relitigation, though never quite reaching either endpoint
(current habeas rules place the present system quite close to the pre-

13 In the twelve-month period ending September 30, 2004, 23,344 habeas corpus peti-
tions were filed in the federal courts, as compared to only 2693 class action cases. ADMIN.
OrrICE OF THE U.S. Courts, JupiciaL BusiNess oF THE U.S. CourTs app. at 132 tbl.C-2,
404 tbl. X-5 (2004), available at http://www.uscourts.gov/judbus2004/contents.html. More-
over, many of the class suits may be duplicative filings whereas each habeas petition likely
represents one prisoner’s case.
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clusion model).!* Habeas therefore can serve as a foil for the class
action finality debate because it provides the example, at an abstract
level, of a procedural approach distinct from the two models that have
thus far surfaced in the class action debate.

While suggesting that class action law might learn something by
considering the law of habeas corpus, I want to be clear that I am not
arguing that class action cases are like criminal trials, or that relitiga-
tion of adequacy is like relitigation of effective assistance. Although
the two sets of cases do share an uncanny similarity in that each
requires a later court to look back at an earlier court’s review of a
lawyer’s work, in several critical dimensions the situations fundamen-
tally differ.’> First, on a purely formal level, the settings diverge
because habeas involves relitigation of the lawyering issue by the
same litigant, while class actions involve relitigation of the lawyering
issue by different litigants. In the habeas setting, the criminal defen-
dant will have litigated his ineffective assistance claim in state habeas
proceedings. That adjudication would be given preclusive effect but
for the fact that the habeas statute provides an exception to finality,
permitting the defendant to relitigate collaterally.'® In the class action
setting, if a class member has actually litigated adequacy of represen-
tation in the class court, she is precluded from relitigating it collater-
ally.'” Relitigation of adequacy occurs in class actions only because a
new class member steps forward, one who did not appear and litigate
adequacy in the class court; her desire is not to relitigate the issue
but—at least from her perspective—to litigate it for the first time.!8

14 See discussion infra Part I11.

15 The situations also differ—though less fundamentally—in that the lawyering issue in
each is somewhat distinct. Habeas law polices effective assistance by examining counsel’s
performance, while class action law has conventionally ensured adequate representation by
guarding against conflicts of interest. Compare infra Part 1.C.1.a (discussing content of
“adequacy” in class action context), with infra Part III1.C.1.a (discussing content of “effec-
tive assistance” in habeas context). It is increasingly the case, however, that at a class
action settlement, class counsel’s performance is also policed. See infra note 58. Thus, this
distinction between the cases is less significant than it once might have been.

16 See infra notes 254-255 and accompanying text.

17 See infra note 105 (citing cases dismissing collateral attacks by litigants who argued
adequacy in class court).

18 See Susan P. Koniak, How Like a Winter? The Plight of Absent Class Members
Denied Adequate Representation, 79 NoTRE DAME L. Rev. 1787, 1854 (2004) [hereinafter
Koniak, How Like a Winter?] (distinguishing habeas from class actions because in habeas
“the person seeking collateral review was actually present and represented and thus had
every chance to raise whatever constitutional infirmities he is now seeking to raise in a
collateral attack,” whereas in class actions, “the absent class member is not present and the
question of the collateral attack is whether that person was adequately represented, so that
cannot be presumed either”); Patrick Woolley, The Availability of Collateral Attack for
Inadequate Representation in Class Suits, 79 Tex. L. Rev. 383, 439 (2000) (noting differ-
ences between habeas proceedings that “are not governed by the ordinary rules of res
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Second, therefore, the policy concerns in the two settings arise
out of opposing impulses. Habeas is a statutorily created right that
overrides conventional preclusion doctrine so as to permit a prior liti-
gant to relitigate ineffective assistance. By contrast, the issue con-
fronting class action law is, arguably, whether to override
conventional preclusion doctrine so as to prohibit a new litigant from
litigating adequacy herself for the first time.'” Habeas slouches
toward contracting preclusion so as to authorize more litigation
because accuracy is critical given the high stakes and because state
courts were, historically, not fully trusted to provide a fair forum.?°
We do not worry about finality in class action litigation because the
stakes are high (although they might be), or because we distrust the
rendering forum (although we might).2! Rather, class action law
slouches toward expanding preclusion so as to foreclose litigation
because the size of the class presents unique opportunities for
numerous relitigations, upsetting the possibility of global peace,
which, after all, is precisely the point of the class action. One might
say that what class action law needs is not a safety valve permitting

judicata, thus allowing criminal defendants to relitigate federal issues fully and fairly liti-
gated in state court,” and class actions where “only absent class members (who have not
litigated the question of adequacy) may collaterally attack a judgment” (footnote
omitted)).

19 T say “arguably,” because, as I contend in Part II, adequacy’s sui generis nature
means that it does not fit neatly into conventional preclusion doctrine and hence cannot be
so easily conceptualized as a break from it.

20 This distrust was particularly strong in cases involving African American defendants.
See, e.g., Anthony G. Amsterdam, Criminal Prosecutions Affecting Federally Guaranteed
Civil Rights: Federal Removal and Habeas Corpus to Abort State Court Trial, 113 U. Pa. L.
REv. 793 passim (1965) (discussing problems African American defendants faced in state
criminal processes).

21 For example, in Matsushita Electric Industrial Co. v. Epstein, 516 U.S. 367 (1996), the
Delaware state court’s approval of a class action settlement that released securities claims
within the exclusive subject matter jurisdiction of the federal courts raised questions about
the competence of the state court to value such claims and about the problematic settle-
ment dynamics that exist when state class counsel release claims that they cannot litigate
themselves. See Marcel Kahan & Linda Silberman, Matsushita and Beyond: The Role of
State Courts in Class Actions Involving Exclusive Federal Claims, 1996 Sup. Ct. REv. 219,
235-46 (examining problems arising from global state court settlements); Mollie A.
Murphy, The Intersystem Class Settlement: Of Comity, Consent, and Collusion, 47 U. KAN.
L. REv. 413, 467-72 (1999) (examining adequacy of representation concerns arising from
state court settlements of exclusive federal claims). One commentator has therefore
argued—in a habeas-like manner—that “state courts will give federal claims proper con-
sideration only when federal courts are able to look over the shoulders of state court
judges to assure that absent class members are adequately represented.” Alan B.
Morrison, The Inadequate Search for “Adequacy” in Class Actions: A Brief Reply to
Professors Kahan and Silberman, 73 N.Y.U. L. Rev. 1179, 1180 (1998).
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relitigation in the face of preclusion but a damper barring infinite
relitigation in the absence of preclusion.??

These important differences likely account for the lack of inter-
play between the two inquiries,>® and they appear to undermine the
contention that class action law could learn something from habeas
jurisprudence. Worse still, current habeas jurisprudence itself is so
constricted, contentious, and opaque that it seems an odd body of law
from which to seek insight. Despite these limitations, there are three
reasons that placing the cases next to one another can shed light on
class action’s finality question. First, albeit for distinct reasons, both
habeas and class action are sites at which the meaning of finality is
socially contested. In habeas, finality is resisted because of distrust of
the state adjudication in light of the stakes, yet permitting relitigation
appears to enable criminal defendants to forestall their punishment

22 Arguably, reality supplies just that system: Adequacy is not regularly relitigated ad
infinitum because the stakes are often low, the costs of relitigation are significant, and the
likelihood of success is small. On why we should still worry, see infra Part 11.B.1.

23 Courts occasionally compare relitigation in habeas law to collateral challenges in
civil adjudication. E.g., Teague v. Lane, 489 U.S. 288, 308 (1989). The Agent Orange
defendants made reference to the analogy in their Supreme Court briefs, using the limited
opportunities for habeas review as support for their insistence on the finality of the Agent
Orange class action. Brief for the Petitioners at 48, Dow Chem. Co. v. Stephenson, 539
U.S. 111 (2003) (No. 02-271), 2002 WL 31914663; Reply Brief for the Petitioners at 8, Dow
Chem. Co. v. Stephenson, 539 U.S. 111 (2003) (No. 02-271), 2003 WL 470195. Nonethe-
less, there are but a few passing references to the analogy in the scholarly literature. E.g.,
Geoffrey C. Hazard, Jr., John L. Gedid, & Stephen Sowle, An Historical Analysis of the
Binding Effect of Class Suits, 146 U. Pa. L. Rev. 1849, 1946 (1998); Samuel Issacharoff,
Governance and Legitimacy in the Law of Class Actions, 1999 Sup. Cr. Rev. 337, 373;
Kahan & Silberman, supra note 21, at 279 n.190; Koniak, How Like a Winter?, supra note
18, at 1853-55; Susan P. Koniak & George M. Cohen, Under Cloak of Settlement, 82 Va. L.
REev. 1051, 1164 n.352 (1996); Morrison, supra note 21, at 1189; Woolley, supra note 18, at
439 (responding to Issacharoff, supra). My colleague Steve Yeazell and former colleague
David Sklansky write more capaciously about the relationships between civil and criminal
procedure in a superb recent publication. See generally David A. Sklansky & Stephen C.
Yeazell, Comparative Law Without Leaving Home: What Civil Procedure Can Teach Crim-
inal Procedure, and Vice Versa, 94 Geo. L.J. 683 (2006). While they do not discuss class
action law, they do discuss aspects of finality in both systems, id. at 705-13, and they com-
pare the standard for ineffective assistance of counsel in criminal law to civil malpractice
rules, id. at 719-28. See also Susan P. Koniak, Through the Looking Glass of Ethics and
the Wrong with Rights We Find There, 9 Geo. J. LEGaL ETHics 1 passim (1995) [herein-
after Koniak, Through the Looking Glass] (comparing substance of effective assistance in
criminal law with that of adequate representation in class action law to demonstrate how
both embody weak versions of lawyering obligations and yet are each then insulated from
collateral malpractice attack); Judith Resnik, Tiers, 57 S. CaL. L. REv. 837 passim (1984)
(comparing relitigation across contexts); c¢f. John Leubsdorf, Constitutional Civil Proce-
dure, 63 TEx. L. REv. 579, 599-604 (1984) (contrasting constitutional law’s impact on field
of civil procedure with that of criminal procedure); Judith Resnik, Money Matters: Judicial
Market Interventions Creating Subsidies and Awarding Fees and Costs in Individual and
Aggregate Litigation, 148 U. Pa. L. Rev. 2119 passim (2000) (comparing financing of civil
and criminal lawyering).
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indefinitely. In class actions, finality is urged because of the class’s
size and fear that repeated litigation will undermine the social pur-
poses of the class suit, yet barring collateral attack seems to encourage
collusive settlements and to deprive absent litigants of their own day
in court. Both situations require a careful (re)crafting of standard
finality.>*

Second, both effective assistance and adequacy are lawyering
attributes that we insist upon for their public, as well as private,
dimensions. Thus, while it is true that the criminal defendant is pre-
sent at trial and can control her counsel, we nonetheless restrict the
way in which she can do so because the effectiveness of that lawyer

24 As David Shapiro explains:

[T]ry as we may to achieve simplicity and the fullest measure of predictability,

there are too many possibilities for injustice in the application of absolute pre-

clusion rules, and too many areas of continuing controversy, to give full effect

to a bright line test. . . . Thus, the story of preclusion doctrine is, perhaps

inescapably, one of the struggle to achieve a balance between the competing

claims of repose, predictability, and the avoidance of inconsistency on the one

hand, and on the other, the demands of substantive policy and of particular

circumstances when those demands support the arguments for relitigation.
Davip L. SHaPirRO, CiviL PROCEDURE: PrEcLusION IN CiviL AcTtions 18 (2001). To
conceptualize the class action problem as a focal point for contesting the conventional
meaning of preclusion suggests habeas as an analogy, but not as the only analogy. Similar
concerns arise, for example, in the application of nonmutual offensive issue preclusion, see,
e.g., Parklane Hosiery Co. v. Shore, 439 U.S. 322, 331-32 (1979) (identifying factors in
which nonmutual offensive issue preclusion may appropriately be employed), in the ques-
tion of what preclusive effect should be given to guilty pleas in subsequent civil matters,
see, e.g., RESTATEMENT (SEcOND) OF JUDGMENTs § 85 (1982) (listing circumstances in
which criminal judgment in favor of prosecution is preclusive in subsequent civil litigation);
David L. Shapiro, Should a Guilty Plea Have Preclusive Effect?,70 lowa L. REv. 27,27-28
(1984) (discussing factors bearing on giving preclusive effect to guilty pleas in subsequent
civil litigation), and in questions about the preclusive effect of other complex litigations
such as bankruptcy or probate proceedings, see, e.g., Tulsa Prof’l Collection Servs., Inc. v.
Pope, 485 U.S. 478, 485-91 (1988) (discussing notice required to generate binding judg-
ment under state nonclaim statute). I touch on some of these analogies throughout my
analysis, though drawing them out in detail is beyond the scope of this Article.

If the problem under consideration is conceptualized even more abstractly as whether
one court should yield to another so long as the other court’s proceedings are fair, then
another set of relevant analogies would be those situations in which one court must assess
the fairness of the procedural opportunities in a collateral forum. See, e.g., Middlesex
County Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 435 (1982) (stating that
application of Younger doctrine against federal judicial interference in state court proceed-
ings, Younger v. Harris, 401 U.S. 37, 44 (1971), is appropriate so long as “constitutional
claims of respondents can be determined in the state proceedings”); Rosewell v. LaSalle
Nat’l Bank, 450 U.S. 503, 505, 512-28 (1980) (interpreting Tax Injunction Act, 28 U.S.C.
§ 1341 (2000), which prohibits injunction of state tax collection proceedings “where a plain,
speedy and efficient remedy may be had in the courts of such State”); Trainor v.
Hernandez, 431 U.S. 434, 446 (1977) (applying Younger abstention doctrine because no
showing that “state remedies were inadequate to litigate their federal due process claim”).
At this level of abstraction, the endeavor at the heart of this Article could be expanded
into a larger project examining how and when courts assess other courts’ procedures.
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serves to legitimate the verdict and resulting punishment.?> Similarly,
while civil litigants should have adequate counsel, the state does not
provide them with this, and we generally worry little about its
absence. Adequacy of representation appears in class actions only
because such cases serve public functions*® and adequate representa-
tion is the sine qua non for accomplishing those functions. The proce-
dures we use to evaluate effectiveness and adequacy share an
important public dimension that can be overlooked if the settings’ dis-
tinctions are overemphasized.

Third, what habeas and class actions have in common, most
simply, is that both are embedded in the American adjudicatory
system. The two problems share a language, a discourse, a mode of
proceeding. Both raise issues about presumptions, burdens of proof,
and methods of review that are familiar across disciplines. Indeed,
both problems may be handled by the same judge, in the same court-
room, perhaps on the same day. To think that criminal procedures
might shed light on civil ones seems incontrovertible.

That said, let me repeat that the goal of this Article is not to con-
vince the reader that class actions are like habeas challenges or that
class action law should breezily borrow from habeas law. Rather, the
goal is simply to convince the reader that examining two case studies
side by side can help illuminate a procedural method for class action
law. Habeas’s approach is a way in which class action law can avoid
the absolutes of either prohibiting any collateral consideration of ade-
quacy based on the precept that a full hearing was—or could have
been—conducted by the class court, or affording every single class
member her own right to relitigate adequacy based on the constitu-
tional nature of the problem.

Finding the right set of rules for class action law requires nuance,
as it entails consideration of a range of different normative concerns
and design factors: the procedural values that are at stake in this par-
ticular context (finality, participation, and accuracy); the substantive

25 See Coleman v. Thompson, 501 U.S. 722, 754 (1991) (explaining that ineffective
assistance is problematic not because of gravity of error but because error is “imputed to
the State” (citations omitted)); Evitts v. Lucey, 469 U.S. 387, 396 (1985) (“The constitu-
tional mandate [guaranteeing effective assistance of counsel] is addressed to the action of
the State in obtaining a criminal conviction through a procedure that fails to meet the
standard of due process of law.”); Strickland v. Washington, 466 U.S. 668, 685 (1984) (“The
Sixth Amendment . . . envisions counsel’s playing a role that is critical to the ability of the
adversarial system to produce just results. An accused is entitled to be assisted by an
attorney, whether retained or appointed, who plays the role necessary to ensure that the
trial is fair.”).

26 See generally William B. Rubenstein, On What a “Private Attorney General” Is—And
Why It Matters, 57 VAND. L. REv. 2129, 2146-54, 2167-71 (2004) (describing public func-
tions served by “private attorneys general” in class action cases)
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goals that representative litigation uniquely can fulfill; the incentives
that any chosen rule system will create for the parties and lawyers
involved; and the historical contexts out of which modern class actions
grow. With so much to account for, both the preclusion and constitu-
tional models are doomed to fail for the bluntness of their
approaches.?” The habeas approach enables greater subtlety, as it
provides a proceduralist’s toolbox—an array of rules, presumptions,
and degrees of deference—that can be used to shape the structure of
relitigation in class action law.

While at the end of the Article I use that toolbox to select a set of
particular rules that I would employ based on my own weighing of the
values and concerns at stake,?® my goal is not to develop the precise
parameters of a new class action approach, but rather to propose its
general contours as an alternative to the polar models that currently
dominate the discussion. It cannot be that we are willing to accept the
outcome of a class action case as final under any conditions or under
none. The difficult, uncharted task is to define a more subtle set of
conditions suitable to the ideals of class actions and realities of repre-
sentative litigation.

I
CLaAss AcTioN PArRADIGM: THE STEPHENSON CASE

A. Background

In February 1998, doctors diagnosed Louisiana resident Daniel
Stephenson with bone marrow cancer, and Stephenson underwent a
bone marrow transplant. Believing that his illness was a consequence
of exposure to Agent Orange in Vietnam,?® Stephenson filed a com-
plaint against a variety of chemical manufacturers in federal court in
Louisiana in 1999. Stephenson’s case encountered an immediate
problem: The defendants claimed that it was precluded by a prior
class action—presided over by federal district court judge Jack
Weinstein3*—that settled all Agent Orange litigation.

27 Cf. Hazard et al., supra note 23, at 1857 (arguing that “a robust formula of class suit
‘bindingness’ is a chimera—an alluring but unattainable goal”).

28 See infra Part V.B.

29 Agent Orange was a defoliant used by the U.S. military in Vietnam to clear jungles
for easier fighting. Vietnam veterans alleged that they became ill from their exposure to
Agent Orange. For an overview and history of the extensive Agent Orange litigation, see
generally PETER H. ScHUCK, AGENT ORANGE ON TRIAL: Mass Toxic DISASTERS IN THE
Courrts (1986).

30 Judge George C. Pratt originally presided over the Agent Orange lawsuits when the
Judicial Panel on Multidistrict Litigation sent them to the Eastern District of New York in
1979. In 1980, he conditionally certified a class consisting of “all persons exposed to Agent
Orange and various members of their families.” In re “Agent Orange” Prod. Liab. Litig.,
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In 1983, Judge Weinstein had entered a formal order certifying
the case as a class action,?! and, in 1984, the case settled on the eve of
trial. The defendants paid $180 million into a settlement fund, with
seventy-five percent of that money being distributed to disabled
exposed veterans and surviving spouses, and the remaining amount
being used to create an Agent Orange Class Assistance Program that
would provide grants to agencies serving Vietnam veterans.>?> The set-
tlement agreement explicitly foreclosed the claims of all class mem-
bers, including those who had not manifested illness at the time of
agreement (“future claimants”).3® Judge Weinstein held extensive
fairness hearings throughout the United States concerning the ade-
quacy of this settlement; in so doing, he considered—and rejected—
the possibility of appointing separate counsel for future claimants,
stating that he had taken account of their position and that no purpose
would have been served by appointing separate counsel for them.3*
Judge Weinstein then entered a final order approving the settlement.3>
But for those who had opted out of the class, the final judgment pro-
vided that “[e]ach and every plaintiff and member of the Rule
23(b)(3) class is hereby forever barred from instituting or maintaining
any action against any of the defendants . . . relating to, the subject
matter of any of the complaints in this class action.”3¢ When

506 F. Supp. 762, 787 (E.D.N.Y. 1980). Judge Pratt never made his order more than condi-
tional, as he was promoted to the Second Circuit in 1983 and Judge Weinstein assumed
control of the matter. Ralph Blumenthal, Judge Withdraws from Suits over Agent Orange,
N.Y. TimEs, Oct. 14, 1983, at B7.

31 In re “Agent Orange” Prod. Liab. Litig., 100 F.R.D. 718, 729 (E.D.N.Y. 1983).

32 Stephenson v. Dow Chem. Co., 273 F.3d 249, 253 (2d Cir. 2001), aff'd, 539 U.S. 111
(2003).

33 The Agent Orange settlement agreement specified that “all members of the Class are
forever barred from instituting or maintaining any action against any of the defendants . . .
arising out of or relating to, or in the future arising out of or relating to, the subject matter
of the Complaint.” In re “Agent Orange” Prod. Liab. Litig., 597 F. Supp. 740, 864
(E.D.N.Y. 1984). The settlement agreement also stated that the “class specifically includes
persons who have not yet manifested injury.” Id. at 865.

34 Id. at 757. Judge Weinstein wrote that:

In many cases the conflict between the interests of present and future claim-
ants is more imagined than real. In the instant case, for example, the injustice
wrought upon the plaintiffs is nonexistent. These plaintiffs, like all class mem-
bers who suffer death or disability before the end of 1994, are eligible for com-
pensation from the Agent Orange Payment Fund. The relevant latency
periods and the age of the veterans ensure that almost all valid claims will be
revealed before that time.
Ryan v. Dow Chem. Co. (In re “Agent Orange” Prod. Liab. Litig.), 781 F. Supp. 902, 919
(E.D.N.Y. 1991).

35 In re “Agent Orange” Prod. Liab. Litig., 611 F. Supp. 1296, 1347 (E.D.N.Y. 1985),
aff’d in relevant part, 818 F.2d 226 (2d Cir. 1987).

36 Ryan v. Dow Chem. Co. (In re “Agent Orange” Prod. Liab. Litig.), 618 F. Supp. 623,
624 (E.D.N.Y. 1985). Those who did opt out fared worse: Judge Weinstein dismissed their
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Stephenson, who had not opted out, filed his 1999 case in Louisiana, it
was transferred (through the Judicial Panel on Multidistrict Litiga-
tion) to Judge Weinstein, who promptly dismissed it as an impermis-
sible collateral attack on his class action judgment.’”

Judge Weinstein’s ruling seemed to be supported by an earlier
Second Circuit decision similarly rejecting two collateral attacks on
the Agent Orange settlement.3® In those cases, lawyers had filed
claims in 1989 and 1990 on behalf of veterans whose alleged Agent
Orange-related injuries did not manifest until after the 1984 settle-
ment date of the Agent Orange case.®® Judge Weinstein® and the
Second Circuit*! nonetheless found these veterans bound because
they could still collect from the class action judgment, which permitted
recovery so long as claims were filed in the ten-year period
(1984-1994) of fund availability. As noted, these future claimants
were not independently represented in the Agent Orange class
action.*> But because the class judgment enabled their recovery, both
Judge Weinstein and the Second Circuit held that the single set of
class representatives was not conflicted and was therefore adequate,*3
just as they had so held in initial challenges during the class action
itself.44

Stephenson’s 1998 collateral attack had a novel twist, however.
Stephenson did not fall ill until after depletion of the settlement fund,
and thus he was unable to take from it. Judge Weinstein nonetheless
found Stephenson bound (noting, inter alia, that Stephenson did
receive other benefits from the class action, such as those government
programs secured by advocacy organizations established and funded
by the original settlement).*> But this time, the Second Circuit dis-

claims on the merits. In re “Agent Orange” Prod. Liab. Litig., 611 F. Supp. 1223, 1264
(E.D.N.Y. 1985), aff’d, 818 F.2d 187, 190, 194 (2d Cir. 1987).

37 Stephenson v. Dow Chem. Co., 273 F.3d 249, 253 (2d Cir. 2001), aff'd, 539 U.S. 111
(2003).

38 Tvy v. Diamond Shamrock Chems. Co. (Ivy/Hartman II) (In re “Agent Orange”
Prod. Liab. Litig.), 996 F.2d 1425, 1428 (2d Cir. 1993) (addressing both collateral attacks in
same ruling).

39 Ryan, 781 F. Supp. at 912-14.

40 Id. at 918-19.

4 Ivy/Hartman II, 996 F.2d at 1439.

42 See supra note 34 and accompanying text.

43 Ivy/Hartman 11, 996 F.3d at 1436 (agreeing with Judge Weinstein that subclass of
future claimants was unnecessary “because of the way [the settlement] was structured to
cover future claimants” (quoting Ryan, 781 F. Supp. at 919)).

44 In re “Agent Orange” Prod. Liab. Litig., 818 F.2d 145, 166-74 (2d Cir. 1987).

45 The Agent Orange defendants characterized Judge Weinstein’s unpublished ruling as
follows:

Judge Weinstein also noted that respondents, like “[e]very veteran][,] . . . bene-
fited” from the $71.3 million distributed by the class assistance fund, even if
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agreed. It held that the class judgment could not bar Stephenson

because he had not been adequately represented:
Because the prior litigation purported to settle all future claims, but
only provided for recovery for those whose death or disability was
discovered prior to 1994, the conflict between Stephenson . . . and
the class representatives becomes apparent. No provision was made
for post-1994 claimants, and the settlement fund was permitted to
terminate in 1994. Amchem and Ortiz suggest that Stephenson . . .
[was] not adequately represented in the prior Agent Orange litiga-
tion. Those cases indicate that a class which purports to represent
both present and future claimants may encounter internal
conflicts.4°

B. Supreme Court

The Supreme Court granted certiorari on November 4, 200247
and heard oral argument on February 26, 2003.4¢ Between those two
dates, governments, lobbying organizations, law professors, and cit-
izen groups filed nearly a dozen amicus briefs with the Court.** On
one side, groups that are generally opposed to class certification, such
as business lobbies, came out to support Rule 23, arguing in favor of

respondents were not among the relatively small proportion of class members

who received direct cash death or disability payments. As Judge Weinstein

explained, the class assistance fund financed a variety of programs that, among

other things, contributed substantially to the passage of federal Agent Orange

legislation, which continues to provide benefits to many class members . . . .
Brief for the Petitioners at 15, Dow Chem. Co. v. Stephenson, 539 U.S. 111 (2003) (No. 02-
271),2002 WL 31914663 (citation omitted); see also Ryan v. Dow Chem. Co. (In re “Agent
Orange” Prod. Liab. Litig.), 611 F. Supp. 1396, 1437 (E.D.N.Y. 1985) (describing “class
assistance foundation” run by veterans that would “fund projects to help meet the service
needs of the class as a whole”). Some commentators have expressed doubt about the value
of these benefits. See David A. Dana, Adequacy of Representation After Stephenson: A
Rawlsian/Behavioral Economics Approach to Class Action Settlements, 55 Emory L.J. 279,
282 n.11 (2006) (finding “no evidence of concrete benefits provided by the foundation to
any class members”); Koniak, How Like a Winter?, supra note 18, at 1820 (arguing that
fund’s benefit to any particular veteran is open to debate).

46 Stephenson v. Dow Chem. Co., 273 F.3d 249, 260-61 (2d Cir. 2001) (citing Ortiz v.
Fibreboard Corp., 527 U.S. 815 (1999); Amchem Prods., Inc. v. Windsor, 521 U.S. 591
(1997)), aff’d, 539 U.S. 111 (2003).

47 Dow Chem. Co. v. Stephenson, 537 U.S. 999 (2002).

48 Dow Chem. Co. v. Stephenson, 539 U.S. 111, 111 (2003).

49 Id. at 111 n.* (listing briefs of amici curiae); see, e.g., Brief for the American Ins.
Ass’n et al. as Amici Curiae Supporting Petitioners, Stephenson, 537 U.S. 999 (No. 02-271),
2002 WL 31886866 (lobbying groups); Brief for the American Legion & Veterans of For-
eign Wars of the United States et al. as Amici Curiae Supporting Respondents,
Stephenson, 537 U.S. 999 (No. 02-271), 2003 WL 193548 (citizens’ groups); Brief of the
Law Professors as Amici Curiae Supporting Respondents, Stephenson, 537 U.S. 999 (No.
02-271), 2003 WL 193562 (law professors); Brief of the State of La. Joined at the Cert.
Stage: Ark., Md., Minn., Miss., and Mo. as Amici Curiae Supporting Respondents, Ste-
phenson, 537 U.S. 999 (No. 02-271), 2003 WL 193575 (state governments).
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the finality of global resolutions.®® On the other side, consumer
groups, health organizations, law professors, and, of course, trial law-
yers>! all weighed in to support the injured individual’s right to a day
in court.

Stephenson got just that when the Supreme Court was unable to
decide the issue. With Justice Stevens’s recusal,>? the remaining eight
Justices were evenly divided. Without issuing an opinion, the Court
simply followed its practice in such situations of affirming the judg-
ment of the lower court.>3

C. Class Action Law’s Confusions

The Supreme Court’s failure to provide an opinion in Stephenson
leaves in place the Second Circuit’s decision and essentially conflicting
decisions from other circuits.>* That these decisions, as a whole, raise
as many questions as they answer underscores the opportunity for res-
olution that was lost by the Supreme Court’s even split in Stephenson.
The critical unanswered questions encompass issues of adequacy’s
content and the procedures surrounding its adjudication in both the
class action court and the collateral forum.

50 While corporate defendants generally oppose class certification, once a case has been
certified, or liability is likely to be established, these same defendants tend to embrace
certification as a means of globally resolving their liability. See, e.g., John C. Coffee Jr.,
The Corruption of the Class Action: The New Technology of Collusion, 80 CorNELL L.
REev. 851, 851 (1995) (“[I]t is increasingly the corporate defendant that wishes to be sued in
a class action and—with the help of a friendly plaintiffs’ attorney—that often actively
arranges for such a suit to be brought by a nominal plaintiff.”); Henry Paul Monaghan,
Antisuit Injunctions and Preclusion Against Absent Nonresident Class Members, 98 CoLuM.
L. Rev. 1148, 1155-56 (1998) (“When faced with large, independently viable individual
claims, many defendants welcome class action suits as a vehicle for limiting overall liability,
sometimes at bargain-basement prices.”).

51 Trial lawyers prefer individual lawsuits to class actions, as they can generate signifi-
cant punitive damage awards—and hence attorney fees—on a case-by-case basis; the
aggregate resolution achieved by a class action settlement puts them out of this business.
See William B. Rubenstein, A Transactional Model of Adjudication, 89 Geo. L.J. 371, 421
(2001) (comparing transactional attorneys’ interest in class actions to trial attorneys’ oppo-
sition to such mass tort resolutions).

52 While the Justices do not explain their recusal decisions, the media reported that
Justice Stevens’s “only son was a Vietnam Veteran who died of cancer at age 47.” David
G. Savage, Justices Deadlock over Lawsuits Against Agent Orange’s Maker, L.A. TIMES,
June 10, 2003, at A19.

53 Dow Chem. Co. v. Stephenson, 539 U.S. 111 (2003).

54 See Petition for a Writ of Certiorari, Stephenson, 539 U.S. 111 (No. 02-271), 2002 WL
32101123 (arguing that Stephenson “conflicts with the ruling of the Ninth Circuit in Epstein
v. MCA, Inc., 179 F.3d 641 (9th Cir.), cert. denied, 528 U.S. 1004 (1999), and is in serious
tension with the rulings of the First and Third Circuits in Nottingham Partners v. Trans-Lux
Corp., 925 F.2d 29 (1st Cir. 1991), and Grimes v. Vitalink Commc’ns Corp., 17 F.3d 1553
(3d Cir. 1994)”).
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1. Adequacy in the Class Action Court [FI]>>
a. Content

For a class to be certified, Rule 23 requires both an adequate class
representative>® and adequate class counsel,>” and for a class case to
be resolved, Rule 23 requires an “adequate” settlement.’® The
Supreme Court captured the essence of adequacy’s content with
regard to class representatives and class counsel in Amchem > stating
that “[t]he adequacy inquiry under Rule 23(a)(4) serves to uncover
conflicts of interest between named parties and the class they seek to

55 Commentators on preclusion tend to refer to the initial rendering court, the first
forum, with the shorthand notation “F1,” and then to the collateral forum in which
preclusion is litigated as “F2.” E.g., Patrick Woolley, The Sources of Federal Preclusion
Law After Semtek, 72 U. Cin. L. Rev. 527, 529-30 nn.17 & 22 (2003). In multiple-litigant
situations, the initial issues might be relitigated repeatedly, with each subsequent forum
being indicated by a later number—F3, F4 . . . F1000, and so on.

56 Fep. R. Civ. P. 23(a)(4). See generally Debra Lynn Bassett, When Reform Is Not
Enough: Assuring More Than Merely “Adequate” Representation in Class Actions, 38 GA.
L. Rev. 927, 949-58 (2004) (identifying class representative as one of three “safeguards” of
adequacy, along with class counsel and court oversight); Linda S. Mullenix, Taking Ade-
quacy Seriously: The Inadequate Assessment of Adequacy in Litigation and Settlement
Classes, 57 Vanp. L. Rev. 1687, 1703-12 (2004) (comparing adequacy’s formal legal
requirements to practical approaches adopted by parties and judges).

57 Rule 23(g) requires a court that certifies a class to appoint class counsel and provides
guidance as to the qualifications that the court should look for in that counsel. FEp. R.
Crv. P. 23(g). This provision of Rule 23 was added in 2003. Prior to that time, courts did
some of the same assessment of counsel through the lens of Rule 23(a)(4)’s adequacy
requirement. See JAck H. FRIEDENTHAL, MARY KAy KANE & ARTHUR R. MILLER, CrviL
PROCEDURE § 16.2, at 765-66 (4th ed. 2005) (“The quality of the representation depends
on both the named representatives and the competence of selected counsel.”); Mullenix,
supra note 56, at 1698-1702 (discussing same point). Professor Bassett argues for locating
regulation of class counsel in the rules of professional ethics as well. Bassett, supra note
56, at 958-82.

58 Fep. R. Civ. P. 23(e)(1)(C). While technically this fairness hearing determination of
adequacy concerns the settlement, not the representative or counsel, the common law that
has developed around the fairness hearing directs a judge to look, in particular, at the
adequacy of class counsel’s work. See, e.g., Weinberger v. Kendrick, 698 F.2d 61, 74 (2d
Cir. 1982) (stating that in fairness hearings courts pay attention to “the negotiating process
by which the settlement was reached” and “have demanded that the compromise be the
result of arm’s-length negotiations and that plaintiffs’ counsel have possessed the experi-
ence and ability, and have engaged in the discovery, necessary to effective representation
of the class’s interests”); In re Gen. Am. Life Ins. Co. Sales Practices Litig., 357 F.3d 800,
805 (8th Cir. 2004) (assessing adequacy at fairness hearing in response to objection). See
generally 7B CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MaARrRY Kay KanNEg, FED-
ERAL PRACTICE AND PROCEDURE § 1797.1 (3d ed. 2005) (identifying as factor at fairness
hearing “how well informed the plaintiffs’ counsel were who negotiated the settlement and
whether the settlement negotiations were conducted at arm’s length”); George M.
Strickler, Jr., Protecting the Class: The Search for the Adequate Representative in Class
Action Litigation, 34 DEPAUL L. Rev. 73, 150 (1984) (stating that at conclusion of case,
“the Rule 23 guideposts are properly superceded by an inquiry into the actual adequacy of
a representative team’s accomplishments”).

59 Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997).
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represent”®® and “also factors in competency and conflicts of class
counsel.”®! While conventionally the inquiry focused on representa-
tives and conflicts (so as to ensure that the absent class members’
interests were consistent with those litigating their rights), increasingly
the inquiry focuses on attorneys and their performance more generally
(so as to ensure that class counsel adequately performed their job).%2

b. Process

At either the certification stage or the fairness hearing stage, ade-
quacy can be contested, though the contests that are likely to take
place are distinct and limited.®> Defendants may oppose class certifi-
cation early in the case and may develop a factual challenge to the
representatives’ or counsel’s adequacy. It is unlikely that class mem-
bers themselves will appear and oppose certification, since they either
will not have received notice (in Rule 23(b)(1) or 23(b)(2) cases)®* or
will have ignored it if they did receive it. The fairness hearing, by
contrast, is more likely to draw adversarial dispute from class mem-
bers than it is from the defendant.®> By definition, the defendant has
settled the case at the moment of the fairness hearing and is hoping
that the settlement will be approved quickly and without significant
disruption. Class members must receive notice of the proposed settle-
ment®® and have the opportunity to object to it,%” but in doing so, they
are swimming upstream. First, before notice of the proposed settle-
ment is sent to the class, the judge will have already approved it pre-
liminarily®® and therefore will have some investment in seeing it

60 d. at 625-26.

61 Id. at 626 n.20.

62 See William B. Rubenstein, The Fairness Hearing: Adversarial and Regulatory
Approaches, 53 UCLA L. Rev. 1435, 1467-71 (2006) (discussing fairness hearing’s focus
on performance of counsel).

63 See Mullenix, supra note 56, at 1707-08 (identifying points at which defendants can
challenge adequacy, as well as judicial inattention to issue).

64 Fep. R. Crv. P. 23(c)(2)(A) (providing that “[flor any class certified under Rule
23(b)(1) or (2), the court may direct appropriate notice to the class,” but is not required to
do so).

65 This is particularly true in cases where multiple class actions have been filed and
attorneys pursuing parallel cases object to the settlement. See Rhonda Wasserman,
Dueling Class Actions, 80 B.U. L. Rev. 461, 482 (2000) (referring to representatives and
counsel in dueling class actions as primary objectors during fairness hearings). The attor-
neys have incentive to do so because approval of a global settlement precludes their par-
allel class action and therefore forecloses their primary means of collecting a fee. See id. at
482-83 (noting that “objecting counsel will only be compensated if they succeed in the
dueling class action” and global settlement will bar such suit).

66 Fep. R. Crv. P. 23(e)(1)(B).

67 Fep. R. Crv. P. 23(e)(4)(A).

68 MaNUAL FOR CoMPLEX LiTiGaTION (FOURTH) § 21.632 (2004).
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finalized; this may shape the judge’s subsequent rulings concerning
absent class members’ interests and litigation opportunities.®® Second,
as anyone who has ever read a class action notice is aware, a class
member is at an information disadvantage in attempting to under-
stand, much less upset, a settlement. Third, if a savvy class member
finds her way to a lawyer, the lawyer attempting inquiry into the set-
tlement must do so quickly, as the period between notice and the fair-
ness hearing is typically short (e.g., ninety days). Fourth, if the lawyer
wants to take discovery, courts are split on whether she has a right to
do so0.70 Federal judges are instructed to discourage such discovery”!
and class counsel is likely to be recalcitrant in cooperating. This
makes it difficult for outsiders to develop the factual basis of objec-
tions, such as the common allegation that class counsel colluded with
the defendants to sell out the class in return for a large fee.

Whether an adversarial hearing takes place or not, the class
action judge is trusted with the responsibility of safeguarding the
interests of absent class members and retains the power throughout
the proceedings to ensure that the class is being adequately
represented.”?

c. Appeal

On appeal, the question of whether representation was adequate
is “a question of fact that depends on the circumstances of each
case.””3 As such, the trial court’s findings concerning the adequacy of

69 Koniak & Cohen, supra note 23, at 1104-05, 1122-30.

70 See id. at 1109 & n.191 (citing differing judicial approaches to scope of court discre-
tion regarding discovery). Compare Greenfield v. Villager Indus., Inc., 483 F.2d 824, 833
(3d Cir. 1973) (stating that objectors are “entitled to an opportunity to develop a record in
support of [their] contentions by means of cross-examination and argument to the court”),
with In re Lorazepam & Clorazepate Antitrust Litig., 205 F.R.D. 24, 26 (D.D.C. 2001)
(holding that “class members who object to a class action settlement do not have an abso-
lute right to discovery”).

7L The Manual for Complex Litigation states the following:

Discovery should be minimal and conditioned on a showing of need, because it

will delay settlement, introduce uncertainty, and might be undertaken prima-

rily to justify an award of attorneys fees to the objector’s counsel. . . . A court

should not allow discovery into the settlement-negotiation process unless the

objector makes a preliminary showing of collusion or other improper behavior.
ManuAL FOR CompLEX LiTigaTioN (FourTtH) § 21.643 (2004) (citing Bowling v. Pfizer,
Inc., 143 F.R.D. 141, 153 & n.10 (S.D. Ohio 1992)).

72 Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809-10 (1985); see also Bassett, supra
note 56, at 982-88 (describing court oversight as crucial element in guaranteeing adequacy
of representation).

73 7A WRIGHT ET AL., supra note 58, § 1765, at 322.
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class counsel and class representatives “will not be disturbed . . .
unless [they are] shown to be an abuse of . . . discretion.”?*

2. Adequacy on Collateral Review [F2]
a. Content

Stephenson’s collateral attack posed two questions about the con-
tent of adequate representation, neither of which was directly
addressed by the Second Circuit nor resolved by the Supreme Court’s
nondecision. First, Stephenson’s allegation that he was not ade-
quately represented was based on the constitutional requirement of
adequate representation traceable to Hansberry v. Lee’”>—but every-
thing outlined in the previous section about the content of adequate
representation in F1 arises out of the statutory (rule-based) require-
ments for adequacy. Is adequacy’s constitutional content the same as
its statutory content?7¢ It is possible that it is, but if so, the constitu-
tional definition has, like the Rules, embodied regularly changing and
developing definitions over the past forty years.”” Moreover, if the
Constitution does track the criteria in Rule 23, this implies that each
criterion is not only conveniently already a part of the Rule, but is also
constitutionally required to be there in order to generate a binding
judgment. The rulemakers who recast Rule 23 in 2003 likely did not
understand that they were doing so to comport with the
Constitution.”®

74 Id. at 323 & n.29 (citing cases); see also Kahan & Silberman, supra note 21, at 269
n.168 (listing federal and state cases applying abuse of discretion standard to review of
Rule 23 findings); Woolley, supra note 18, at 436 & n.235 (same).

75 311 U.S. 32 (1940).

76 In Hansberry, the Supreme Court acknowledged that rule-based adequacy and con-
stitutional adequacy may be distinct notions, writing that:

[T]he considerations which may induce a court . . . to proceed, despite a tech-

nical defect of parties, may differ from those which must be taken into account

in determining whether the absent parties are bound by the decree or, if it is

adjudged that they are, in ascertaining whether such an adjudication satisfies

the requirements of due process and of full faith and credit.
Id. at 42. The Court’s decision established that, regardless of local rules enabling represen-
tative litigation, the U.S. Constitution’s Due Process Clause forbids providing preclusive
effect to a class suit in which an absent party is not adequately represented. Id. at 45 (“[A]
selection of representatives for purposes of litigation, whose substantial interests are not
necessarily or even probably the same as those whom they are deemed to represent, does
not afford that protection to absent parties which due process requires.”).

77 See, e.g., FED. R. Civ. P. 23 (identifying changes to Rule 23 in 1966, 1987, 1998, and
2003).

78 For example, Edward Cooper, former Reporter to the Advisory Committee on Civil
Rules, reviewed proposed changes to Rule 23 without substantial discussion of constitu-
tional motivations. See Edward H. Cooper, Rule 23: Challenges to the Rulemaking Pro-
cess, 71 N.Y.U. L. Rev. 13, 24 (1996) (discussing Rules Enabling Act limitations on
advisory committee rulemaking power).
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It is worth at least a moment’s reflection on whether the Consti-
tution’s demand for adequacy is, in fact, the same as Rule 23’s. Obvi-
ously, the latter could not demand less than the former, but it just as
obviously can demand more. Given that, are all of the aspects of Rule
23—including (a)(4) and (g) and all of their subparts, interpretations,
and subsequent fairness hearing assessments—necessarily a part of
the Constitution’s demand for adequacy? Remarkably, the answer is
that there is no answer. No court or commentator has ever scrutinized
the question; all just assume an equivalence.”” In Stephenson, the
Second Circuit simply concluded that the class had not been ade-
quately represented without ever stating the precise standard it was
using, much less the source, content, or even subject of that stan-
dard.8° Due process law is flexible, to be sure, but it should not be
invisible.

A second, even more fundamental, confusion about the content
of adequacy arises in the context of collateral review. At the time the
Agent Orange case was originally decided, class members had not
been exposed to Agent Orange for more than a decade. The medical
evidence that Agent Orange caused injury was inconclusive, at best.8!
In light of that, the decision to create a ten-year settlement horizon
meant that relief would be available for twenty years beyond the time
any veteran had been exposed to Agent Orange. This seemed a rea-
sonable approach,®? particularly in light of the fact that the agreement
also provided some other mechanisms that could yield relief for post-

79 Indeed, I have found only one passing reference to it in the legal literature. See
Issacharoff, supra note 23, at 353 (“There is no reason to believe . . . that the concept of
adequate representation present in the rules is anything other than the level of constitu-
tional protection of absent class member interests necessary to deem their virtual participa-
tion in litigation fundamentally fair.”).

80 Stephenson v. Dow Chem. Co., 273 F.3d 249, 260-61 (2d Cir. 2001), aff’d, 539 U.S.
111 (2003).

81 See In re “Agent Orange” Prod. Liab. Litig., 818 F.2d 145, 149 (2d Cir. 1987) (“[T]he
clear weight of scientific evidence casts grave doubt on the capacity of Agent Orange to
injure human beings. Epidemiological studies of Vietnam veterans . . . demonstrate no
greater incidence of relevant ailments among veterans or their families than among any
other group.”).

82 Judge Weinstein stated:

This litigation concerned the exposure of young servicepersons to dioxin-con-
taminated Agent Orange in Vietnam. In a young population, the background
incidence of disease-connected disability and death is relatively low. Conse-
quently, the disabilities and deaths of young veterans occurring relatively soon
after their return from Vietnam are more likely to be perceived as associated
with Agent Orange exposure. In contrast, disabilities or deaths occurring
many years after service in Vietnam, or among older veterans for whom the
background incidence is higher, have a relatively diminished connection with
Agent Orange exposure in terms of both public perception and the likelihood
of intervening or contributing causes.
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1994 claimants should there be such persons.83 Assuming
Stephenson’s injuries were truly connected to Agent Orange and that
they did in fact manifest only after 1994,84 one could conclude, as did
the Second Circuit, that the class court’s prediction of the future
injury time horizon was wrong and thus find that Stephenson was
inadequately represented therein. But to say that someone in 1984
predicted the future incorrectly is quite different than saying that he
did not do his job adequately. There would be few employable mete-
orologists were this the standard of competence.

Therefore, the fundamental problem concerns how we define
adequacy as a concept. If adequacy means competent and loyal law-
yering and a representative without conflicts, all of these could well be
present and yet some claimants could nonetheless get a bum deal.$>
But if adequacy demands that every single claimant get what she
wants, then any individual’s shortfall logically compels the conclusion
that adequacy was lacking.8¢ Like a moth to a flame, F2 will always be
drawn toward this latter meaning, both because F2 is looking at the
case solely through the prism of one person, as opposed to an entire
class, and because F2 knows something F1 could not have known—
what the future had in store.

A brief thought experiment can bring the point into sharper
focus. Assume that, pace Stephenson, Judge Weinstein had subdi-

In re “Agent Orange” Prod. Liab. Litig., 611 F. Supp. 1396, 1418 (E.D.N.Y. 1985); see also
Nagareda, supra note 10, at 322 (“The ten-year term for cash benefits . . . appears far from
arbitrary . . . [in] that any veteran would have had an exceedingly weak scientific case on
the causation element, at least as of 1984, and that the ten-year term for cash benefits
extended to more than two decades after the last alleged exposure . . . .”).

83 See supra note 45.

84 Stephenson was aided in this allegation by later-developed medical evidence sug-
gesting the possibility that Agent Orange could in fact be linked to certain illnesses. See
Nagareda, supra note 10, at 322-23 (describing new scientific studies suggesting links
between Agent Orange and latent diseases).

85 In fact, in aggregate settlements, claimants with the largest damages will likely get
less than they would have received had they litigated individually; by contrast, those with
the smallest injuries will likely get something, whereas without aggregate treatment, they
would not have had claims significant enough to litigate and would have received nothing.
Rubenstein, supra note 51, at 393-403 (explaining trade-offs in classes with large and small
claims); John C. Coffee Jr., Rethinking the Class Action: A Policy Primer on Reform, 62
Inp. LJ. 625, 653 (1987) (“[P]laintiffs with high value legal claims will be forced to make
wealth transfers to those having lower value claims.”); see also Nagareda, supra note 10, at
321 (“[T]he essence of any settlement is to strike a Solomonic compromise—to draw lines
...1in order to afford each side something less than everything it has demanded. The mere
drawing of lines as a vehicle of compromise cannot constitute inadequacy in class
representation.”).

86 But see Quigley v. Braniff Airways, Inc., 85 F.R.D. 74, 76 (N.D. Tex. 1979)
(“[A]dequacy of representation does not revolve around whether the various class mem-
bers receive the relief they seek.”).
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vided the 1984 class action into three separate subclasses, each with its
own representative and counsel: (1) those with current or past inju-
ries; (2) those likely to manifest injury within a reasonable, twenty-
year time period after 1974, when the last service members were
exposed; and (3) those who hypothetically could fall ill more than
twenty years after exposure. Assume that, following extensive negoti-
ation among all of these actors, a settlement similar to the Agent
Orange settlement was developed, but with one distinction: subclass
(3)’s representative, fighting as hard as she could given the weak sci-
entific basis for her claims, was able to secure a “hypothetical futures
fund” of $100,000, to be established in 1984 and bear interest until
claims could be made against it starting in 1994. If Stephenson had
brought a $5 million cause of action in 1998, collaterally attacking the
settlement because of the paucity of his fund, neither of the Second
Circuit’s concerns in Stephenson would any longer be valid: The sub-
class would have been separately represented and provision would
have been made for it. The class representative was adequate, as she
had no conflicting interest and performed her task loyally and vigor-
ously. Yet it is unlikely that the Second Circuit would have so held
because collateral attack creates an irresistible urge both to take
account of subsequent developments unknowable in 1984 and to hold
F1 to a standard of perfection rather than adequacy.®”

b. Process

The confusions surrounding the content of adequacy of represen-
tation elide into those concerning the processes by which adequacy is
ascertained collaterally.

87 Susan Koniak presents a version of the subclass thought experiment based more or
less on the actual facts of Stephenson to show how the actual settlement would have
remained objectionable even if the post-1994 injured had been separately represented.
Koniak, How Like a Winter?, supra note 18, at 1821. David Dana’s experiments with a
Rawlsian/original position approach to settlement acceptance, Dana, supra note 45, at
305-21, support the hypothesis that my hypothetical settlement would be more acceptable
than the actual Stephenson settlement, though perhaps not all that close to the ideal. Spe-
cifically, Dana argues that “a rule allowing subsequent challenges to class action settle-
ments is compelled by our basic intuitions of fairness and justice when class members could
not conceivably have agreed to the arrangement had they been present but not known
their precise position in the class.” Id. at 282-83. I am perhaps less convinced than he is
that the settlement I propose in the text would fail the veil of ignorance test if those under-
taking the assignment were informed of the weak case for significantly dormant injuries
(whether that case proved true or not later is immaterial initially). In such a situation, the
division leaving little on the table for these later filers might well be initially acceptable to
all.
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1. Statute of Limitations

As Stephenson demonstrates, there does not appear to be any
time bar on the ability of a class member to attack the class judgment
collaterally.

ii. Nature and Standard of Review

A more fundamental question concerns the nature of the collat-
eral inquiry: Is it a de novo analysis of adequacy or is it a review of
what happened in the class action court, with deference to that forum,
particularly to its findings of fact? While collateral courts tend not to
address this question directly, the answer is implicit in their approach
to the job. F2 might inquire whether, knowing what we knew at the
moment of settlement, was F1 correct that the class was adequately
represented? But of course, F2 is tempted to ask something quite dif-
ferent. Since time has passed—fifteen years in Stephenson—F2 is
enticed to pose the question, knowing what we know now, was the
class adequately represented? When F2 asks this question, it is not
truly revisiting the wisdom of F1’s adequacy determination. It is
remaking that decision in light of subsequent developments and/or
changed circumstances.8

The Second Circuit’s decision in Stephenson engages in two such
time warps. First, it assumes that the trial court could have known in
1984 that Agent Orange claims would arise more than twenty years
after Vietnam, although medical science in 1984 suggested otherwise.
Second, it assumes that the trial court could have known in 1984, in
some back-to-the-future way, that the Supreme Court would tighten
the strictures of the adequate representation requirement in its 1997
Amchem®® and 1999 Ortiz®° decisions. Even Judge Weinstein, how-
ever, lacks such prescience.

88 See Mullenix, supra note 56, at 1719 (dubbing this “Monday-morning quarterback”
question). Case law warns against this approach. See, e.g., Gen. Tel. Co. of Sw. v. Falcon,
457 U.S. 147, 160 (1981) (“We do not, of course, judge the propriety of a class certification
by hindsight.”); Uhl v. Thoroughbred Tech. & Telecomm., Inc., 309 F.3d 978, 985-86 (7th
Cir. 2002) (emphasizing that adequacy must be determined “at the time of the settlement,”
not from “ex post perspective”). This point takes on greater significance the more likely it
is that the class representatives’ and/or counsel’s interests will diverge over time from those
of the class members. Richard Nagareda argues, for example, that adequacy is unlikely to
be sustained over time, writing that “the interests of class members may be aligned, if at
all, only prejudgment, not postjudgment.” Nagareda, supra note 10, at 297; see also id. at
290 (“With the passage of time after the class judgment—especially one enforcing a class
settlement—the interests of any collection of class members can become misaligned, for
the passage of time inevitably brings to light new, more accurate information about what
the future holds.”). Professor Nagareda’s contention underscores the tension that will
arise in most collateral attacks concerning whether to view adequacy ex ante or ex post.

89 Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997). Amchem rejected certification
of a single class that consisted of asbestos victims with differing types of injuries. Id. at
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The Second Circuit’s approach to collateral review is not really
collateral review at all:°! It is review of subsequent developments. It
would be more precise to characterize such an attack as a motion for
relief from judgment®? than as a collateral attack on the class ade-
quacy finding. But a motion for relief from judgment based on mis-
take or newly discovered evidence can only be made within a year of
the judgment,”® a decision by the rule framers to value finality over
accuracy. Styling the motion as a collateral attack on adequacy
enables the later-filing class member to ground her objections in the
Constitution, not in Rule 60, and hence to skirt the Rule’s preference
for finality.**

In sum, Stephenson demonstrates that by taking account of devel-
opments subsequent to F1’s ruling, F2 is engaging in de novo review®>

625-28. The Court noted that “[a]lthough the named parties alleged a range of complaints,
each served generally as a representative for the whole, not for the separate constituency.”
Id. at 627. The Court concluded that such a class could not be adequately represented
because “the interests of those within the single class are not aligned.” Id. at 626. The
Court’s conclusions suggest that the Agent Orange settlement—which had precisely this
“no-subclass” structure—would not be acceptable post-Amchem.

90 Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999). In Ortiz, the Court reaffirmed the
need for subclassing heterogeneous classes, writing that “it is obvious after Amchem that a
class divided between holders of present and future claims (some of the latter involving no
physical injury and attributable to claimants not yet born) requires division into homog